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Counsel:


The rhetorical paragraphs set forth below represent an example of the type of language and drafting style oftentimes employed by attorneys from various jurisdictions who work with Special Needs Integrity when seeking approval from the Court to fund a pooled special needs trust on behalf of a minor child, and incapacitated person, or otherwise pursuant to 42  U.S.C. §1396p(d)(4)(C)(iii).


The following language is representative only and is not intended to constitute formal consultation, collaboration of authorship, or legal advice of any kind.   


This document is provided for download on the Special Needs Integrity website as a courtesy for legal practitioners and their support staff.  It is being provided in word format and may be downloaded and edited at the discretion of licensed, practicing attorneys who may wish to base similar motions/petitions on the format set forth below.  


Practitioners and their support staff should be aware of the portions of the following text that are in "ALL CAPS," BOLD, ITALICS, "contained in [brackets]," or some combination thereof.  Typically, this indicates commentary or notation rather than material that should be considered when drafting a petition similar to the one represented by the rhetorical paragraphs below.  


Practitioners should call the office of General Counsel for Special Needs Integrity at 1-866-979-8770 should they have any questions regarding the nature, scope, purpose or intent of the following illustrative rhetorical paragraphs.  

Rhetorical paragraphs follow below on the following page . . . 


[INSERT CAPTION HERE]
Comes Now the Petitioner, _____________________, by counsel and hereby requests the Court for permission to fund a special needs trust with the proceeds from the settlement arising from the above-captioned cause of action.  In support of said motion, the Petitioner sets forth the following:
1. That [Full Name] is currently receiving Medicaid benefits to pay for the costs of (his/her) health care;

2. That, if the settlement proceeds are paid directly to [NAME], [(s)he] will exceed the [INSERT ASSET LIMIT IN YOUR STATE] the [INSERT FORMAL NAME OF MEDICAID AGENCY IN YOUR STATE] and [(s)he] will become disqualified for Medicaid;

3. That, under federal law enacted in 1993, the principal of a pooled trust established on behalf of persons with disabilities is exempt from being counted as an available resource in determining Medicaid eligibility, if the terms of the trust contain certain conditions, 42 U.S.C. 1396p(d)(4)(C);

4. That the aforementioned law permits the pooled trust to be funded with the assets of a disabled individual, but the trust must be established and managed by a nonprofit association, the trust must be formed by a parent, grandparent, or a legal guardian of such individual, by such individual, or by a court (as the Petitioner is requesting in this Petition), and the trust terms must provide that, to the extent that amounts remaining in the beneficiary's account upon the death of the beneficiary are not retained by the trust, the trust pays to the State from such remaining amounts in the account an amount equal to the total amount of medical assistance paid on behalf of the beneficiary under the State plan, 42 U.S.C. 1396p(d)(4)(C);

5. That, in order to meet the ongoing eligibility requirements for Medicaid, [NAME] must have no more than One Thousand Five Hundred and 00/100 Dollars ($1500) [NOTE—THIS AMOUNT IS APPLICABLE TO INDIANA BUT WILL VARY FROM STATE TO STATE--IN THE VAST MAJORITY OF STATES, HOWEVER, THE AMOUNT IS $2,000] in available resources as of the first day of each month of continuing eligibility;

6. That The National Foundation for Special Needs Integrity Master Trust For The State of  [INSERT STATE HERE] is such a pooled trust, and meets the conditions set forth in 42 U.S.C. 1396p(d)(4)(C) and [INSERT APPLICABLE STATE ENACTING LEGISLATION HERE];


NOTE:  
Different states enact §1396p in different places.  For example, 




some states, such as Ohio, enact this legislation at the statutory 




level; while many states, including Indiana, enact this legislation 



at the regulatory level.  In Indiana, the pertinent parallel 





enacting authority is found at 405 I.A.C. §2-3-22(i)(3).




At the time of this writing, a few states, such as Mississippi, have 



chosen not to officially enact state authority parallel to §1396p, 




but rather refer to the federal enabling legislation in their 




Medicaid Policy Manuals/Guidelines.
7. That, after consideration of [NAME] circumstances, including legal research into the interpretive guidelines for the 1993 law, the Petitioner, in consultation with counsel knowledgeable about the 1993 law, has determined that it is in the best interest of [NAME] for this Court to fund The National Foundation Special Needs Trust on [NAME] behalf with the settlement proceeds otherwise payable to [NAME] in order that (NAME) might continue to qualify for Medicaid and other public benefits, thereby preserving the settlement proceeds to enable the Trustee of the Trust to provide [NAME] with those items and/or services which will enhance the quality of [his/her] life and which are not provided by Medicaid and other public benefits programs;

8. That The National Foundation for Special Needs Master Trust meets the standards for trusts set forth in 42 U.S.C. §1396p(d)(4)(C) and/or [INSERT APPLICABLE STATE ENACTING LEGISLATION, IF ANY, HERE];

WHEREFORE, the Petitioner requests that the Court issue an Order:

1. Authorizing the establishment of an account with The National Foundation for Special Needs Master Trust for the Sole Benefit of [NAME] pursuant to [INSERT APPLICABLE AUTHORITY HERE], which authorizes inter alia [INSERT APPLICABLE STATUTORY TEXT HERE];


NOTE:
This rhetorical paragraph provides the Court with the legal authority to do 



what it is being asked to do.  This authority will be codified in different places 



in different states and the depth and scope of this authority also may differ 



from state to state.  For example, in Indiana we would appeal to Title 29 of the 



Indiana Probate Code, I.C. §29-3-4-1(f)(4), which grants the power to a court 



of competent jurisdiction to establish a trust for a protected person.  It is 



suggested to provide jurisdictionally appropriate legal authority to the Court 



and then insert the specific pertinent language in whole or in part.  
2. Authorizing the Petitioner to execute the documents necessary to establish such Trust;

3. Approving, authorizing and directing the Petitioner to pay attorney's fees to [FIRM NAME], in the amount of [AMOUNT];

4. Approving, authorizing and directing the Petitioner to pay and distribute any of the settlement award that would otherwise be payable to [NAME] instead to the Trustee for The National Foundation for Special Needs Integrity, known as The National Foundation for Special Needs Master Trust for the benefit of [NAME].
5. Ordering such other relief as may be just and proper in the circumstances.

WHEREFORE, the Petitioner requests that the Court issue an Order:

1. Authorizing the establishment of an account with The National Foundation for Special Needs Master Trust for the Sole Benefit of [NAME]pursuant to [INSERT JURISDICTIONALLY APPROPRIATE AUTHORITY HERE], which authorizes inter alia [INSERT APPLICABLE STATUTORY TEXT HERE];

2. Authorizing the Petitioner to execute the documents necessary to establish such Trust;

3. Approving, authorizing and directing the Petitioner to pay attorney's fees to [FIRM NAME], in the amount of [AMOUNT];

4. Approving, authorizing and directing the Petitioner to pay and distribute any of the settlement award that would otherwise be payable to [NAME] instead to the Trustee for The National Foundation for Special Needs Integrity, known as The National Foundation for Special Needs Master Trust for the benefit of [NAME].
5. Ordering such other relief as may be just and proper in the circumstances.
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